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PLANNING MATTERS

Asset protection involves planning first. Planning includes discussing all of the issues presented above and determining
which, if any, of them cause you to sleep less at night or worry you.

Elements of Business Asset Protection

I break asset protection down into two categories, business and personal. Both are extremely important, but each category
has its own problems with its own unique planning and implementation solutions. This article will concentrate on the
elements of business asset protection.

Business asset protection involves planning first. Planning includes discussing all of the issues related to the business and
determining which, if any, of them cause you to sleep less at night or worry you. Once we have determined what risks you
are most concerned with, then we can develop a plan that will, if implemented properly, give you peace of mind and a
freedom to do things that you were reluctant to do before because of your risks.

Once a plan is developed it needs to be implemented with legal structures such as business organizations, trusts and
contracts. Once the legal structures are created they need to be properly funded and then accounted for thereafter. This
involves coordination with attorneys and accountants.

The last ingredient is to monitor the proper operation and tax reporting of the legal structures implemented.

For a business, asset protection involves breaking down the business into its economic components. A manufacturing
business’s economic components can be the office building or plant, the equipment used to manufacture the business’s
income producing products, inventory, accounts receivable, intellectual property (patents, trademarks, copyrights and other
intangibles), goodwill and sometimes key employees. A service business’s economic components can be the office building,
the accounts receivable, any intellectual property and key personnel. It is important to understand the current legal
structures that are in place for the business. Some of the key questions or issues that need to be addressed in this regard are:

e Isita corporation under state law and if so have annual minutes been kept up as required by Texas law?

e Isittaxed as a “C” corporation or an “S” corporation?

e If itis not a corporation, is it an LL.C, Limited partnership, general partnership or sole proprietorship?

¢ What will be the income tax consequences of asset protecting this business?

.
Once these questions are answered, planning recommendations can be made for restructuring the business for maximum
asset protection. Along with the recommendations will be the income tax consequences, if any, related to implementation of
the planning,
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How To Protect Your Assets With Limited Liability Companies:

Background

Limited Liability Companies first appeared in the United States in, of all states, Wyoming in 1977. But Wyoming didn’t
invent LLCs, the concept actually originated in Germany and in some Latin American countries which called them
“limitadas”. Some US oilmen liked the limitada concept in Panama and sought out the friendly legislature of Alaska to enact
a limited liability company statute. Alaska didn’t pony up, but Wyoming did and the rest is history. Texas adopted its first
Limited Liability Statute in 1991. Now all 50 states and the District of Columbia have adopted LLC statutes.

The Series LL.C

Enter the Series LLC which was first created in Delaware in 1996. As of July 2010, the following additional states have
adopted the Series LLC in some form or fashion: Iowa, Oklahoma, Illinois, Tennessee, Utah, Nevada, Wisconsin, and now;,
Texas.

Formation

A Series Limited Liability Company, or Series LLC, is an entity created under state law by the filing of a Certificate of
Formation with the Secretary of State, that has the appropriate provisions to permit it to be a Series LLC. You also need a
Company Agreement under which the Series LLLC is to be operated. This needs to be very carefully drafted if the Series
LLC is to be used to its potential and should include provisions regarding how each should be taxed.

LLCs are easier to operate than a corporation and the Series is just as simple if the owners are all the same. There is no
requirement for annual minutes like there is for corporations.

Taxation

An LLC, series or individual, with two or more owners by default is taxable as a partnership, i.e. a flow-through entity for
income tax purposes. This means that owners receive their portion of income tax attributes of the LLC. The LLC will file
an IRS form 1065 income tax return but does not pay income taxes. However it may also elect taxation as a C or S
corporation. Similatly, a single owner LLC, series or individual, may be taxable as a disregarded entity (schedule C, F, or E,
as appropriate, on his or her 1040) or as a C or S corporation but not as a partnership. If the sole owners are a married
couple in a community property state, the IRS considers it a single owner LLC.

Asset Protection - Basic
Under state law, an LLC has certain features that affect the member (owner) liability for the company and creditor rights

involving the company or even a separate liability of an individual who happens to be an owner. Owners of the company
do not have personal liability for the enterprise. Instead, liability for company activities is limited to the assets of the
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company, ie. an owner’s investment. Likewise, an owner would not ordinarily have personal liability for company
obligations absent a personal guaranty.

A Series Limited Liability Company provides considerable asset protection to owners carrying on a business that has several
asset classes or that has several locations. Each asset class or location can be owned by a different series LLC and provided
all the books and records and title to the assets are accounted for separately from other series LLCs, only the assets in a
single series LLLC are liable for the debts and claims associated with that series LLC. Additionally, no assets of a series LL.C
are attachable by creditors of another series LLC in the same “family”.

An LLC also provides significant protection from the judgment creditors of the individual owners of the series LLC, if a
judgment is entered against the owner after the creation of the series LLC for something unrelated to it.

The LLC statute provides asset protection by dictating the rights of an owner’s creditor. Creditors of an owner have no
right to become an owner, to demand company assets, or to compel distributions. Texas law provides that a judgment
creditor’s SOLE remedy is a charging order from a court to charge the owner’s interest in the LL.C with a requirement that
if a distribution is to be made to the owner, it is to be made to the creditor. That is a big if and there is no obligation to
make distributions to an owner, provided the Company Agreement is drafted propetly.

An owner of a corporation has no such protection in law. For companies and for individuals with assets at risk to a future
creditor, the asset protection features of the LLLLC are clearly the most substantial reason for utilizing this form of asset
protection. And with the advent of the Series LLC, it is even more compelling,

Recent Real Life Cautions

Recently, Colorado and Florida bankruptcy judges looked through a single owner LLC into the assets of the LLC for the
owner who filed for bankruptcy on the theory that the purpose of the LLLC statute in Colorado and Florida was to protect
the business endeavor from disruption on the basis that it wouldn’t be fair to an owner of an LLC who had no creditor
problems to be forced to liquidate the business because of the creditors of an another owner. In this case there was only
one owner and the bankruptcy judge felt that the purpose for the protection in the statute didn’t apply and therefore
ignored the LLC.

The original Texas LLLLC statute had similar purposes. Texas has since codified all businesses into the new Texas Business
Organizations Code which has no such language. Based upon these Colorado and Florida bankruptcy cases, many advisors
recommend that an LLC should always have more than one owner. Personally, I don’t think that is necessary as Texas law is
clear that an LLC can have a single owner and the sole remedy of a creditor is a charging order.

A Texas judge has recently done something similar to a client of mine. He ordered the Sheriff to liquidate the assets of a
limited liability company and pay them to the creditor of the owner. Fortunately, the Sheriff didn’t comply because the
judgment was against my client individually and the assets were in the name of the Company and there was no judgment
link between the two.
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Other Advanced Tips

The preferred solution is for the registered Series LL.C to be a holding company and have it own one or more subordinate
series limited liability companies. An asset protection design can involve wholly-owned subordinate series LL.Cs (taxable as
disregarded entities) to hold risky assets. or to conduct business activities that have inherent risk. By insulating a risky asset
ot business activity from the rest of the assets and non risky business activities, only that particular series LL.C contains the
risk and therefore this plan protects the other series LL.Cs and its assets and the Owners from attachment. In a real estate
scenario, the series LL.C is the owner of one single property, so only that property would be at risk.

You should create your own “Bank” Series holding LLC to be the lender to any other series LL.Cs for operating capital and
take a lien back against the series LLC assets to secure the loan. A creditor of the series LLC will have to pay off the loan to
your Bank Holding LLC first before satisfying its judgment.

Other Benefits

A Series LLC can be used to reduce the size of the estate of the owner through discounts for lack of marketability and,
possibly, lack of control. This can result in lower estate tax exposure. Note, that there is a move in Congress and at Treasury
to eliminate this benefit.

An LLC can be considered a security under Texas law, so contributing Uniform Transfers to Minors Account assets to an
LLC before the minor attains the age of control can allow you to defer complete control over the funds at an inappropriate
age or time for the minor.

An LLC can be an effective tool in which to put assets that are to be given to children by elderly parents that may want to
qualify for Medicaid for nursing home assistance, instead of fractionalizing the funds between children who may or may not
manage the funds well. This way the Manager of the LLLC can keep control of the gifted assets to ensure availability for
needs of the family as a whole.

How Many LLCs Should I Have?

I encounter many business owners that have formed their business as a limited liability company (LLC) and think they have
protected themselves from creditors. Many of them think that since their business is in an LLC that they have protected it.
It is true that putting your business in an entity will provide the owners with protection from a creditor of the business, but
all of the assets of the business are still fair game for such a creditor. As I have discussed before, consideration needs to be
given as to how many assets are vulnerable to the business and how they might be structured to better protect them from a
business claim. This is also true of real estate investors who really aren’t operating a business, if all they do is collect rents.
This type of income is considered passive income and not subject to earned income self employment and Medicare taxes,
but they are just as vulnerable to a tenant claim as an operating business is to any other claim from its products or services.
I am talking about here is structuring the “business” assets in such a way as to limit a creditor of the “business” from
forcing a liquidation of all of those assets.

Let’s look at a common example.
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Real Estate Investor

Mzr. Smith owns 5 single-family rent houses and two duplexes in one LLC. Each one has its own mortgage, but the equity in
each property is building up. All properties are rented and Mr. Smith is the only one involved in collecting rents and taking
care of tenant problems. In other words, he doesn’t have any employees or property managers. Mr. Smith does have a bank
account in the LLC name and is depositing all lease payments in this account. Some of the leases however are in his name
as Landlord, not the LLLC. Several problems are present here:

Mzr. Smith has all his eggs in one basket.

Mr. Smith is the named landlord on one or more leases.

How does Mr. Smith have his property insurance on these rental properties listed with his P&C insurance company?
Regarding 1 above, if one tenant has a claim against the Landlord, if it is Mr. Smith on the lease, even though he
transferred the property to his LLLC, he may have some “splaining” to do and could be held personally liable. Furthermore,
should the claim be large enough to exceed his insurance coverage, if the insurance company decides it is an insured claim,
or if the claim is not covered, the equity in all 7 properties are at risk to satisfy this one claimant. The property that gave rise
to the claim may have a large mortgage against it, but maybe one or more of the other 6 properties have little mortgages,
thereby making them a prime target to pay off the claim, not the one in which the claim arose.

Regarding 2 above, once the LLLC became the owner of the property, Mr. Smith should have notified his Tenants that the
new landlord is the LLC and all rent checks should be made out to it.

Regarding 3 above, if his insurance company does not have the LLC as a listed insured, there will be no coverage. I see
many clients that try to get by with adding other properties to them personally and think that they will save premiums, but if
the insurance company does not show the LLC as owner, there is no coverage.

What should Mr. Smith do? Well, he could set up a Series LLC as a holding company and create a Series LLILC for each
property each to be owned by the holding company. By doing this he can use the holding LLC as a private bank and let it
get a second lien on all of the properties by lending money to each series LLC to take care of expenses and even mortgage
payments. What this will do is eventually make the holding LL.C as the first lien holder on all properties. Now if a claim
occurs, only one property and its equity will be at stake and that equity can be very minimal with proper planning and time.

Practical Problems in Asset Protection

Now that you have your asset protection plan, what do you do? Effective asset protection involves three aspects, planning,
implementation, and maintaining. We have discussed many times the planning and implementation aspects of asset
protection planning, but haven’t really focused on the maintaining of your asset protection plan. It is not difficult, but
involves monitoring and consistency. Some of the common issues that need to be addressed and maintained are discussed
below.

4545 Mt. Vernon Street | Houston, Texas 77006 | P:713.461.9699 | F: 1.866.274.8369 | WealthKeepersPlan.com




wealth KEEPERS

PLANNING MATTERS

Insurance

Insurance covers two aspects,(1) one making sure you have casualty coverage for assets that you used to own personally,
but that are now owned by an entity and (2) making sure you do not drop your liability coverage, now that you think you are
“bullet proof™.

We advise our clients to notify in writing their casualty insurance carriers as to ownership changes on property. In fact, we
advise our clients to check with their casualty agents during the planning process so that the client will know of any rate or
coverage changes because that rent house is now going to be in an LL.C, for instance. Business assets that once were owned
by the operating company, but now are going to be owned by a leasing company, need to be covered by the operating
company still, but the leasing company needs to be listed as an additional insured on the policy.

Don’t drop your liability coverage. Just because you are asset protected doesn’t mean that you should not have liability
coverage. Liability coverage provides an attorney for you should you be sued and have a defense. Liability coverage provides
recompense to an injured party who really deserves it. You may want to consider the liability limits you currently have and
see what cost savings you can make by lowering the coverage, but you should still maintain some liability coverage.

Mortgage Companies

In order for you to get the asset protection you desire, you must transfer the asset into your entity (LLC or Limited
partnership). If it is a piece of real property, you need to record the transfer in the real property records, otherwise a
creditor can ignore the transfer. Mortgage companies generally have a right to demand you pay off your mortgage should
you transfer the property on which the mortgage company has a lien. This is often called a “due on sale” clause. It is not
limited to a sale though and will apply to a transfer to your LLC, for instance. So, you need to either (1) notify the mortgage
company before transferring and get their consent and be prepared to get other financing should they not give consent, or
(2) transfer it and hope they don’t object and if they do, be prepared to get alternate financing then.

Accounting and Contracts

Because you are forming new entities that have substance, you must treat them as a separate “business” and consequently
account for them separately. Many times these structures won’t require a separate income tax return, but they do need to be
accounted for separately. What I mean by this is the following:

Suppose you have formed a limited partnership or LLC holding company that acts as your own private “bank” and
owns all of your liquid assets as well as your subsidiary LLCs that own pieces of real property that are leased out. The
tenants in the properties need to be leasing from the subsidiary LLC, not you and you need to be collecting rents under
the name of the subsidiary LL.C that actually owns the property or have a contract with another LLC that handles all
property management for all LL.Cs. You should have a set of books for each LLLC and account for all expenses and
income. The net result is reported for federal income tax purposes on the holding company’s partnership return.
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This is not as cumbersome as it may seem. Most of this can be kept in Quick Books or simply on a spreadsheet. You
should have been accounting for all of this prior to the planning implementation anyway. It really is easy to do, but
absolutely needs to be done.

Part of ensuring the business relationship is to have contracts between your entities and your tenants that show the new
relationship between landlord and tenant. The tenants need to make their rent checks out to the LLC owner or LLC
management company. As stated above, your liability and casualty insurance companies need to show the new owner LLC
as the insured.

Transition of Management

As stated previously, it is vital that you treat your new asset protection entities as real businesses. Accordingly, you should
make sure that the tenants are aware by an amendment to the lease agreement to make their checks out to the owner series
LLC or a series LLC that you have set up to be the property manager. If you have several series LLCs that own individual
properties, I suggest you have a management series LLC to collect all rents and handle all aspects of property management.
There should be a property management contract between all the LLC owners and the LLC property management
company to do this. In this way, only one bank account needs to be opened to handle all rents and property management
transactions. Again, if the property management LLC is only owned by one person or entity, it does not have to file a
separate income tax return.

Cumbersome and Increased Annual Cost

What I have presented here might seem cumbersome and it will increase your annual accounting fees to your CPA or tax
preparer and may increase your casualty and liability insurance premiums. That is the price for sleeping well at night. It
shouldn’t cost you significantly more than before the planning and implementation and will ensure that your plan if ever
challenged will stand up.

What other issues are presented?

e What will be the income tax consequences of implementing an asset protection plan?
¢ What are the additional expenses that will be incurred in the planning and implementation?
e What are the ongoing costs of implementation?
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James C. Mulder has over thirty years of experience
in Wealth Transfer, Tax and Asset Protection
planning. He is Board Certified in Estate Planning
& Probate Law and in Tax Law by the Texas
Board of Legal Specialization.

One of only a few attorneys in the Houston area
Board certified in both Estate Planning & Probate
Law and in Tax Law, Mr. Mulder concentrates his
practice primarily in wealth transfer, tax, and asset
protection planning.

The implementation of such planning includes very comprebensive planning and
may involve the preparation of very comprehensive wills, trusts, business
organizations and family partnerships. Mr. Mulder has prepared over 1,000
asset protection plans. NMr. Mulder is a frequent speaker on estate planning and
on asset protection planning.
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